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Telesat strongly disapees with MCI's assertion as to an Ilinexuicable link" between

tmnsmission and content. Indeed, different service providers are involved in each of

these functions - the ausmission or carriage component is provided by the underlying

satellite facility provider. whereas the Content is provided by the broadcasteror the

programming service provider. Where such a clear distinction exists. there is simply no

need to muddy up an BOO-Sat analysis with any concerns relating to another counUis

broadcasting or cultural policies. As 10Da as the home country satellite facility provider

and the competing foteign satellite facility provider face the same content or

broadcastingpoJicy reS11icdons as to what each can cary in this panicular home muket,

there is no difference in the opportUnity set facing either facility provider on acCOUDt of

these restrictions. Under these conditions. no BOO-Sat concerns, ill tennJ ofunfair or

unequal ttea.tment of domestic and. foreign competitors. come intO play.

Atpase 8 in theirjoint comments. DIRECI'V, DIRECTV INTERNATIONAL and

Hughes express simUar concerns about countties that "discriminate against U.s. and

other foreign satellite operators by imposing prorectionist burlers or otherwise creating

WlCtuary markets to preserve native industries from competition". Express mention is

made of the Canadian om service market in this regard. As noted above, however, in

the case of an BOO-Sat analylb 1bcte is no need to mix acountry's content orcultaml

policies in with matters which rightfolly can be restricted fa curiage or facl1ides

competition issues. In this repnl, it is intereSting to note Hughes' funher comment at

page 17 of their submission on content restrictions:

"the mere existence of CODleI1t burien in the home or route markets served by

a foreign-licensed satellite shOuld not autOmadcally bar that satellite from
serving the U.S. Indeed, iftbat were the law, almost no foreign-licensed
satellite ever could satisfy the BOO-Sat test. because~aUy every country.
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including the United Swes, has content restrictions of some kind to serve the
panicuIar country's legitimate public interest needs."

In the case of country-specific requirements imposed on service providers, even if these

requirements or obligations differ between the U.S. and the foreign satellite operator's

domestic market, u long as the same "home market" requiremenu generally apply to all

competitors in the foreign operatOr's market, no BOO-Sat concerns should arise, as all

competitors would be simiJuly impacted. by these requirements, and the oppommity

exists for all competitors to receive "nationa!,t tre&bnent. Indeed. fair tteaanent of

competitors under an ECO-Sat type of analysis would require that any "home marketl
'

requirement or condition imposed on the domestic facllity opetator should also genem11y

apply 10 any foreian satellite operatOr wishing to serve that same market. W"lth respect to

the United. Stares, this would mean that a foreign satellite facility provider would

lenerally be zequirec1 to comply with the same FCC and U.s. lovemment rules imposed

on aU.S. satellite facility provider. Similuly In the Canadian market, C8nadian

replatory and government rules would apply to all satellite faclllcy providers. Failure to

requim the same resttictions to generally apply to all satellite facility operators in the

same market would be unfair, and likely distort the competitive process and otherwise

impose significant cosa or marbdnS diJadvanrages on some compeUtorl but not others.

In sum, if the foreip competitor's "home market" is open to a U.S. satellite service

facility operatOr•.and if the equivalent "home rules" apply to all competitors in dw

market, then the domestic andU.S. Ope1'llDl'S would face equiValent competitive

opportUnities in that market and tbe ECQ.Sat test would be satisfied. To 10 the other

route and require that me same reguluory or policy framework must exist in the two

counrrics could easily create toO high a hurdle for an ECQ.Sat test, with the consequence



that domestic marketS will stay closed to f01<eign satellite facility operatorS and the hoped

for benefits of increased compcddon Dot allowed to materialize.

6. There .ould be DO retroactive application gf an ECQ.s't framework.

In the NPRM the Commission tenlltively concluded that it should not apply the policy

that is ultimately adopted in this proceeding tetroactively to teview existing licenses and

authorizations or to pending requests or applications properly filed before the date of

adq)don of the Notice. (NPRM, 20)

Te1esat noteS that most parties agreed that the Commission should not apply any =w
policy ultimately adopted in this proceeding rettoaetively to review existing licenses and

authorizations. Telesat suppons this position. As the Commission sugpsts. in cases

where a license or authorization has already been granted. the potential disrupdon in

senriceandthe uncertainty likely caused by such a review would almost cenainly

outweigh any benefits that may result. Indeed, through DO fault of their own, and

regardless of the final oUlCOme of any such review pmcess, a license bolder's business

could be meparably harmed from the uncenainty alone.

Te1esat further notes that a number ofpanies, including Worlclcom. Nadonal Telecom

Satellite CommUDicatlOllSt and GE Americom. similarly opposed the retroaetive

application ofany new rules to any application filed before those new rules are fiuaugd

and formally adopted by the Co~sion. Given that it is DOl cenain what the finall'U1es

will be or when they will ultimately be adopted, Telesat strongly disagmes with

reaoaetive application of the proposed new policies.
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IIideed. it was also suggested that thiJ whole proceeding is premature and should be

postpOned until after the WTOIGATS negotiations are completed next year (see for

example the submissions of Lora! and AirTouch). Still others have suggested that a

further NPRM outlining more specific nllel should be issued (C1arter Communications.

Transworld Communications). Should the Commission find merit in either of these

proposals. it would be sometime before final rules would be known. Under these

circumstances, the only fair course for the Commission to take would be to continue to

consider applications under the existing rules•
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m. CONCLUSION

Telesat is aenerally supportive of the objectives of the Commission's proposedECO-Sat

framework, namely increasina facilities competition in North America, but believes that

the proposal must take into consideration the additional factors outlined in this reply. In

Telesat's view, the practical implementation of that framework to achieve regional

sarcllite facilities competition will require smaller satellite fleet operarors like Telesat to

refit and refocus their operations so as to become viable participants in the larger marlcct

context contemplated. within this proceeding. The Commission', proposed incremental

ECQ.Sat approach which would focul on broad service caregories or type of saldlite

facility (PSS, MSS, D1H/DBS) is conducive to allowing for this necessary transition.

Furthermore, if the framework is to be implemented in fairly short order, it will also

lequire that "home market" rules, equitably applied to all satellite facility providers. fann

the basis of the BCO-Sat test. Any other approach will likely work against the

Commission's stateC objeccives in this proceeding "to enhance effective competition in

the global market for communications services while preventing anli-eompetitive

conduct in the provision of satellite senices and encouraging f<nign governments to

opeD their communications markets.It (NPRM' 81)

President and CliefExecutive Officer
Telesat Canada.
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